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            Assam Schedule VII, Form No.132. 
                   High Court Form No.(J)2. 

                               HEADING OF JUDGMENT IN ORIGINAL SUIT. 
District- Jorhat. 
IN THE COURT OF THE CIVIL JUDGE::::::::::::AT JORHAT. 

 
           Present:- Smti.Farhana Sultana, 

                                                Civil Judge, Jorhat. 
 
                                                The   11th   day of May, 2018.    
 
      Title Suit  NO.27/2013.   
  
   State Bank of India, incorporated under 

The State Bank of India Act, 1955 having 
Its Head office at Dispur, Guwahati, Assam, 
And Branch offices at diverse places, inter 
Alia, a Branch office at Katakipukhuri, known 
As the Katakipukhuri Brancha office, represented 
By the Manager, SBI, RASMECCC & SARC, 
Situated at Katakipukhuri, Ajanta Cinema Hall 
Building, A.T. Road, Jorhat-6, Assam.                          …Plaintiff. 

                                                - versus – 
                  1. Nripen Chandra Das, 
   S/o.Lalit ch. Das,  
   Kalioni gaon, P.O-Kalioni 
   Jorhat, Assam. 
        2. Raju kumar Bora, 
    S/o.Late Ganesh ch. Bora, 
                            R/o.Monaimazi  gaon,  
                            P.O-Dhekorgorah, 
                            Dist- Jorhat, Assam. 
                        3. The Accounts office (cash), 
                            O/o. GMTD, BSNL,  
                            District- Jorhat, Assam.                                …Defendants. 
 

                         This suit coming up for final hearing on 26.4.18 in presence of :- 
                 Smti.Kamala Saikia, Advocate for the plaintiff. 
                 Sri U.K.Bora, Advocate for the defendant No.1. 
                         Sri A.K.Sahewala, Advocate for the defendant No.2. 
                         None appeared for the defendant NO.3. 
         and having stood for consideration to this day, the court delivered  
                         the  following Judgment. 
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                                JUDGMENT 
 

 

1.  This is a suit for realization of Rs.7,53,393.64 paise   with 

interest.  

 

2.    The Plaintiff's case as appeared from the Plaint, in a 

nutshell, is that, on 19.10.05 the defendant No.1 for the purpose of 

construction of his residential house, had submitted a loan application 

for an amount of Rs.5,00,000/- to the plaintiff bank and executed loan 

agreement,  irrevocable letter of authority, loan arrangement letter, 

term loan agreement, guarantee agreement, deed of declaration as well 

as Non encumbrance Certificate, certified copy of Jamabandi etc., in 

favour of the plaintiff bank and the plaintiff bank on being satisfied at 

the  documents executed by the defendant Nos.1 & 2,  had sanctioned 

the loan  in favour of the defendant No.1 vide sanction letter 

dtd.5.1.2006. According to the plaintiff, the loan was repayable in equal 

monthly installment of Rs.4,930/- from the date of sanction of the loan. 

But even after executing various agreements, i.e., loan agreement, 

Term loan agreement, guarantee agreement etc., the defendants failed 

to repay the loan to the plaintiff bank as agreed for which, plaintiff had 

issued  notices to the defendants demanding the repayment of the loan. 

But the defendants did not take any steps for repayment of the loan 

amount. As such, plaintiff bank on 30.6.2011, issued legal notice 

through their lawyer demanding the defendants to repay the loan within 

the stipulated period of time. But, the defendants did not response to 

the said notice. Hence, having no other alternative, the plaintiff has 

instituted the present suit against the defendants for decree of 

Rs.7,53,393.64/- as mentioned in schedule-A against the defendants 

jointly and severally with all costs of the suit along with future interest 

@ 10.25% p.a. from 01.03.2013, preliminary decree for attachment, 

seizure and sale of the immovable properties mentioned in schedule-B 

and payment of sale proceeds to the plaintiff, decree for attachment, 

seizure and sale of all the movable properties of the defendants and 
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payment of sale proceeds to the plaintiff, final decree for attachment, 

seizure and sale of all the movable and immovable properties of the 

defendant NO.1 and payment of sale proceeds to the plaintiff including 

the costs of the suit and reliefs.    

  

 3.       On receipt of the plaint, same was registered as a Title suit and 

summons was issued against the defendants. After receiving summons 

from court, defendant Nos.1 & 2 have contested the suit by filing 

individual written statement. Though the defendant Nos.1 & 2 filed 

written statement, but later on, as they neither appeared in the court nor 

cross-examined the plaintiff’s witness, the suit proceeded ex parte 

against them.  

 
 4.       In the written statement, defendant No.1 has contended that 

there is no cause of action for the suit. He has no knowledge about the 

irrevocable letter of authority addressing to his employer, defendant 

No.3. He has denied the fact of payment of monthly installment and due 

to his some economic hardship, he could not deposit the monthly 

installment regarding the loan. In the written statement, defendant has 

admitted some facts averred by the plaintiff in his plaint. Hence, he has 

prayed to dismiss the suit of the plaintiff.  

 
 5.         The defendant No.2 has contended in his written statement that 

the Manager of the plaintiff bank do not have any sanction of law to file 

the instant suit and as such, the suit is liable to be dismissed. The suit is 

bad for non joinder of necessary party and is also bad for acquiescence, 

frivolous, vexatious and filed with the sole intention and harassing him. 

Defendant NO.2 has further contended that the suit is not maintainable 

in law as well as on facts, the court has no territorial jurisdiction to 

entertain the suit. According to the defendant No.2, there is no cause of 

action for the suit. He has no knowledge about the identity of the 

plaintiff. He has admitted that he stood as guarantor of the defendant 

No.1, but what has been repaid and what was the actual disbursement 

amount is not known to him. The plaintiff has no locus standi to file the 
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suit against him as the plaintiff may recover the loan from the property 

mortgaged by the defendant NO.1 and thereafter defendant No.3 

including the amount receivable from LIC which has been pledged by the 

defendant NO.1 as revealed from the plaint. Further, he has no 

knowledge of the failure on the part of the defendant No.1. The loan 

amount was to be deducted from the salary of the defendant NO.1 and 

as to why the same has not been done is no where written in the plaint 

and in absence of the same, it is not possible on the part of the plaintiff 

to file the suit for recovery of the loan amount, more so when it has 

properties mortgaged with him and they are still not liquidated for 

satisfying the loan amount, if at all where there is some amount to be 

paid by the defendant No.1 and as such, he has denied the contentions 

of the plaintiff. As such, he has prayed to dismiss the suit with cost.  

  

 6.     On the basis of the pleadings of the parties, my learned 

predecessor has framed the following issues. 

 
                                     I S S U E S. 

 
             1. Whether the defendant No.1 deposited the title deeds of land 

covered by P.P.NO.683 Dag No.557 of Potia gaon, Hezari Mouza in 

respect of his loan for creation of equitable mortgage ? 

 
             2. Whether the plaintiff is entitled to a decree as prayed for ? 

 
             3. To what relief, parties are entitled to ?   

  

                 DISCUSSION,DICION & REASONS THEREFOR. 

 
                                     ISSUE NOS.1,2 & 3. 

 7.        As all the issues are related to each other, I have taken up the 

discussion for all of the issues together for the sake of convenience. 

During trial, plaintiff has filed evidence-on-chief of Ashim  kumar Roy, 

the Chief Manager of SBI, RASMECCC & SARC, Jorhat,  who in his 

evidence has stated that his predecessor Hironya Ranjan Kalita has filed 



Page No.5. Title Suit  NO.27/2013. 
 

the suit against the defendants for realization of the loan amount of 

RS.7,53,393.64 paise as on 28.2.13. According to him, on 19.10.2005, 

defendant NO.1 had applied for a loan of Rs.5,00,000/- for the 

construction of his residential house. Ext.1 is the loan application 

submitted by the defendant NO.1. Ext.1 (1) is the signature of the 

defendant No.1. After considering the loan agreement, plaintiff bank on 

5.1.2006 had sanctioned a term loan of Rs.5,00,000/- to the defendant 

NO.1 vide Loan Arrangement letter (Ext.2). Ext.2(1) and 2(2) are the 

signatures of the defendant NO.1. Ext.2(3), 2(4) and 2(5) are the 

signatures of the defendant NO.2. On 06.01.2006 the defendant No.1 

and defendant No.2 had executed Term Loan Agreement (Ext.3) and 

Guarantee Agreement (Ext.4) respectively. Vide Ext.4, defendant No.2 

stood as guarantor of the defendant NO.1 for the said loan by which 

defendant NO.2 agreed to repay the loan in case of failure of payment of 

the loan amount on the part of the defendant no.1. Ext.3(1) to 3(18) are 

the signatures of the defendant NO.1 and Ext.4(1) to 4(13) are the 

signatures of the defendant NO.2.  Subsequently, on 19.10.2005, 

defendant NO.1 had executed an irrevocable letter of authority through 

which he addressed to his employer (defendant no.3) to recover the loan 

by deduction from his salary if he fails to repay the loan amount to the 

plaintiff bank. Ext.5 is the Irrevocable letter of authority. Ext.5(1) to 5(2) 

are the signatures of the defendant NO.1. This witness has further stated 

that on 19.10.2005 the defendant NO.3  had executed an Irrevocable 

letter of authority addressing to the plaintiff bank for making payment to 

be payable by the defendant NO.1 including the amounts payable by way 

of terminal benefits like PF and Gratuity etc. against the loan taken by 

the defendant No.1. Ext.6 is the Irrevocable letter of Authority. Ext.6(1) 

is the signature of the defendant NO.3. According to the witness, on 

31.12.2005, defendant NO.1 had deposited sale deed as mortgage by 

way of collateral security for the loan amounts due to the plaintiff bank. 

Ext.7 is the certified copy of deed of declaration, Ext.8 is the certified 

copy of Jamabandi of P.P.NO.683 of Potia gaon, Hezari Mouza, Jorhat, 

Ext.9 is the Non-Encumbrance certificate, Ext.10- Affidavit, Ext.11- Land 
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revenue receipt and Ext.12- Confirmation letter. On 2.1.2009 and 

23.12.2011, defendant Nos.1 & 2 had executed two numbers of revival 

letters through which they confirmed their liabilities for the repayment of 

the loan and all the relative securities, agreements and obligations 

including the mortgage would remain in force till the date of loan was 

fully adjusted or repaid by them to the bank and thus precluded the 

question of limitation. Ext.13(i) is the revival letter executed by 

defendant NO.1 and Ext.13(ii) is the other revival letter executed by 

defendant Nos.1 & 2. Ext.13(1) and 13(1) (b) are the signatures of 

defendant NO.1 and Ext.13(1) (c ) and 13(1) (d) are the signatures of 

defendant NO.3. Ext.13(II) (a) and 13(II) (b) are the signatures of 

defendant NO.1 and Ext.13(II) (C) and 13(II) (d) are the signatures of 

defendant No.2. Defendant NO.1 also executed a balance confirmation 

letter on 23.11.2010 through which he confirmed his balances against his 

loan as on 31.03.2010 and through which he acknowledged his liabilities 

to repay the loan amount to the plaintiff bank. Ext.14 is the said Balance 

confirmation letter, Ext.14(1) and 14(2) are the signatures of the 

defendant NO.1. As the defendants became defaulter of the loan 

amount, plaintiff issued demand notices to the defendants. Ext.15(I) to 

15(VII) are those copies of demand notices. Later on, plaintiff again 

issued a legal notice to the defendants recalling the loan amount.Ext.16 

is the copy of Legal notice. Plaintiff has submitted Statements of Account 

in the joint names of the defendants with the certificate with interest 

sheets in support of its case. Ext.17 is the Statement of Account. 

Ext.17(1) is the signature of the Manager of plaintiff bank with 

certificate.  

  

 5.         The Plaintiff has not been cross-examined by the defendant. As 

such, in absence of any controverting evidence, the evidence adduced by 

the plaintiff remained unassailed. Hence, on basis of the evidence 

adduced by the Plaintiff, I am of considered opinion that, the Plaintiff has 

been able to prove his case against the defendant according to 

preponderance of probability. All the issues are decided in affirmative 
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and in favour of the Plaintiff. 

 

 

                                 O R D E R. 

 

            In the result, suit of the plaintiff is decreed ex parte against 

the defendants. Plaintiff is entitled to recover Rs.7,53,393.64 paise 

with interest @ 10.25%per annum with effect from 01.03.2013 till 

realization of the full and final amount, from the defendants. 

 

            Decree be prepared accordingly. 

 
            GIVEN UNDER my hand and seal of this court on this 11th day 
of May, 2018. 

 
 
 
                                                                                  CIVIL JUDGE:: JORHAT. 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                            Appendix contd…… 
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                                                     APPENDIX. 

 1.         Witnesses examined by the plaintiff- 

 P.W.1- Ashim kr. Roy.  
2.        Witnesses examined by the defendants- None. 
3.       Documents exhibited by plaintiff- 

Ext.1- Loan Agreement. 
Ext.2- Loan Arrangement letter.  
Ext.3- Term Loan Agreement. 
Ext.4- Guarantee agreement. 
Ext.5- Irrevocable letter of Authority. 
Ext.6- Irrevocable letter of Authority. 
Ext.7 -certified copy of deed of declaration. 
Ext.8 -certified copy of Jamabandi. 
Ext.9 is the Non-Encumbrance certificate,  
Ext.10- Affidavit. 
Ext.11- Land revenue receipt. 
Ext.12- Confirmatory letter. 
Ext.13(I) –Revival letter. 
Ext.13(II)-Revival letter. 
Ext.14- Balance confirmation letter. 
Ext.15 (I) to 15(VII) – Copies of Demand notices.  
Ext.16- Copy of Legal Notice. 
Ext.17- Statement of Account. 

 
 
  Dictated & corrected by me:- 

 
 

             ( Smti.Farhana Sultana )                         CIVIL JUDGE::JORHAT. 
                           Civil Judge, Jorhat. 
 

 
 
 
 
 
 
 

                                    Transcribed & typed by- 
 
                         Nirju R. Gogoi, Steno. 
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